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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
, j  . .  WASHINGTON, D.C. 20460 

. .  
I. 

SUBJECT: Acid Rain Compliance/Enforcement Guidance 

FROM: John B. Rasnic. Director 
. .  

Manufacturing, Energy, an& Transportation Division 
Office of Compliance 
Kathie A. Stein, Director : &&- 1. Ge+ 
Air Enforcement Division 
Oyice of Regulatory Enforcement 
a 

TO: Air, Pesticides, and Toxics Management Division 
Directors 
Regions I and IV 

: Air and Waste Management Division Director 
Region I1 

Air, Radiation, ,and Toxics Division Director 
. .  

Region III . .  

Region V . .  

. .  
Air and Radiation Division Director 

Air, Pesticides, and Toxics Division Director 
Region VI . 
Air and Toxics Division Directors . .  

Regions V I I ,  VI'II, IX, and.X 

The Stationary Source Cokliance Division (SSCD) and the Air 
Enforcement Division (Am) have developed the Acid Rain'Compliance 
and Enforcemekt Guidance document (Attachment 1). This document 
was developed with input from the. Acid Rain Division (ARD) and the 
Regions: The purpose of the guidance is to assure national .' 

consistency in enforcing the acid rain program by identifying 
functions and roles in the enforcement process and recommending 
minimum enforcement.actions to be taken for specific violations. 
The guidance should be.used along'with the Agency penalty policy 
and the Acid Rain Addendum to the February 7, 1992, Timely and 
Appropriate Enforcement Response to Significant Air Pollution. 
Violators (SVTSJL Guidance) in addressing violators of the Acid 
Rain Regulations. The addendum is included as Attachment 2 .  FEB 2.5 199,~ 
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* In addition, a'compli-ce k d  enforcement workgroup has-been 
formed 'to coordinate enforcement approaches 0n.a case-by-case,, 
basis as violations occur. Monthly conference calls are held to 
d2scuss the compliance stat'us of Phase I sources and the' ' - 
appropriate enforcement . .  response(s) for any violations; 

successful. implementation of.the acid rain rules and focus the 
compliance and.enforcement resources where they will provide the 
,best 'results. 

Attachments ' ' 

cc: Regional Counsels 

We.hope that these efforts will help in facilitating the 

. .  

- .  

Acid Rain Enforcement Work Group Members 
. .  ~- 
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This document is intended solely far the guidance of 
government personnel. It is not intended and cannot be relied upon 
to create rights, substantive or procedural, enforceable by any 
part in litigation with the United States. The Agency reserves the 
right to act at variance with this guidance and change it at any 
time without public notice. 
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ACID +IN CCW?LI~KE'/EPJ-EIFORCZNE~ G U I D m C 3  . .  

~ y r ? a ~ r J c T  ION ; 

=quires chat the United States reduce emissiotis of sulfur 
dioxide (SO:) and nitrogen oxides (NO,) from utility boilers by 10 
million and 2 .nillion tons respectively. 
implementing the major requirements af Title I V  were promulgated 
on January 11, 1993'and include .the permit, monitoring and 
allowance regulations required by the Act. 
acid rain regulations is a two-phase program.involving multiple 
deadlines.depending on the phase and related rules.. 

The implementation'..and enforcement process is a joint- 
effort of .the 0ffice.of Enforcement and Compliance Assurance 

. . (OECA),  the Acid Rain Division (.ARD) .of the Office of Atmospheric 
Programs,.EPA Regional Offices (Regions),.and state.environmenta1 
agencies (States) ... To maintain the acid rain program's 
inteqrit 
aggressis. approach to implementing.and enforcing this program. 
A ~ Y  violations of the acid rain program must be addressed along 
with all known-violations of other air programs. In addition, ' , 

since many of the potential acidrain violators are major 
sources, the violations may-qualify as.Significant Violations. 

' ' This guidance document addresses ,enf orcement requirements 
far the Excess Emissions rule, Continuous Emissions'Uonitoting 
Systems (CPIS) rule, and Permit d e .  This guidance document 
will ,be amended.in the future to add the eaforcement requirements 
for the NO, rule. This guidance document outlines 
responsibilities for enforcement actions and provides 'recommended 
enforcement. .responses (Appendix 1 for the Excess Emissions rule,. ' 

Appendix 2 for the CPIS rule, Appendix 3 for.the Permit rule, and 
Appendix 4 reserve4 for the NO, rule) for the specified 
viplations : This guidance. docuinent should be used in c.onj'imction 
with the Acid Rain.Addendum to the February 7, '1992 guidaace oa 
Timely and Appropriate Eaforcemcnt Respoase'.to Significant nir ' , 

Pollution Violators (SV/T&A Guidance) and the. Agency penalty . . . 
policy (Mpendix 5 presents an index of EPA penalty/enforccment, 
response guidances) to identify and addream violations. 

Although this guidance generally identifies most of the 
possible acid rain regulation violations, it does not necessarily 
identify all non-compliance situations. 
'encounter situations that may be violations of the rules but are , 
not specifically addressed in this guidance document and cannot 
be addressed using Regional discretion, they should bring these 
cases to the attention of OECA. :The Regional Offices and OECA 
will be involved in the resolutionof these cases. The 
recommended enforcemeat response for these cases w i l l  be 
described and added to this guidance document as part of 

-i. ;&-le IV of the Clean Air Act Amendments (the Act) of 1390 

The acid rain rules 
, 

Implementation of the 
-,  

' 

- .  

all enforcing parties are expected.to take a very 

When the Regions'or ARD 

. .  
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appendix 6 ,  Supplemental Enforcement acticlns. . . ., . ,  

The Office of Enforcamant and Compliance Asiur&ce is 
'responsible f o r  determining compliance with accounting and 
.,reporring provisions of the Excess Emissions and CEMS rules. 
The KED will take the lead on enforcement actions involving 
provisions as indicated in Appendices 1, . 2 ,  and 4', and'will . . 
coordinate enforcement responses against.multi-Regional ' .  i 

violators. OECA will also provide guidance and assistance to the 
.Regions on enforcement-related issues. coordinate enforcement , 
'actions with ARD'and Ehe Regions, provide legal and technical 
support, help prepare legal packages,',and coordinate enforcement 
actions with the DOJ,  when applicable. :The OECA will review, 
copies of:all administrative penalty orders and the 
administrative consent agreements, filed by the Regions.. ..The OECA 
.will,initiate a coordinated enforcement .response action against a 
utility wqh violations at power plants.located in different 
Regions. The OECA . .  will work closely with.the Regions and ARD on 

The .OECA will prepare paterials 'for"fi1ang or for referral . 
to DOJ. The OECA.will coordinate with the Regions, ARD, and'.DOJ 
on all civil judicial'referrals. For Headquarters-led 
Administrative Penalty .Orders ,(APOs) and 'civil judicial 
referrals, OECA attorneys will fulfill the role of the Agency's 
attorneys,-preparing materials for filing or for referral to OOJ.  
The OECA's Criminal Investigation Division will investigate . .  .the 
Headquarters-led criminal cases., 

these- actions. . .  

: 

' 

. .  
1 %  _._. 

.'The Acid R L F ~  D i v i 8 i o n  is iesponsib1e. for certain aspects of 
.program implemsntation,~ particularLy for administering the 
accouiitifig provisions of the rules, i,ssuing.'permits, and: . 
participating in oversight of. certain reporting procedures. ' ..ARD 
will, in cooperatiou with.OECA, .generally.identify potential 
violations'relatcd to reporting requirements; allowaace. accouks, 
and a l l p w a b l e  emission rates. Within 30  day8 of identifying . . ' 

potential violatione, ARD will notify the Regions and OECA and 
provide all documentarioa on these violations. . ARD will also. 
-prepare and provide to OECA and each applicable Region a summary 
of .the d t 8 '  Allowance Tracking System (AT91 account stat- no 
later than 90 days after the end of any calendar-ye.ar. 
addition;.with.in 90 daya after the end of a calendar year, ARD 
wil1;provide OECA.with a list of utilities that exclusively rely 
on SQ'allowances ae a.compliance method so this information can 
be used as.a targeting tool to help assess compliance uith"other 
regu1atio.n~ . 
compliance with the program (except for the accounting and .r 

In 

. .  

The EOA Rmgionrl O f f i c i 8  are responsible for determining 
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reporting provisions of tke Zxcess 'FmissiOns'and'CENS rules) and 
pr?vii,ing i.?formacion.on tke.violatorS,'CO OECA. . The Xegions will 
saice :?.e lead on enforcement actions f o r  violations as indicated 
in Appendices 1-4, except where.nati0nally-.coordinated - 
enforcement responses are 'appropriate against 'mufti-Regional '. 
violaccrs, i.? which case headquarters would have the lead;. upon. ' 

receipt oCpe-mit applications, monitoring plans; notifications 
of CEMS certifications, .CEMS certificacion reports; and any 
information (from field inspectors).on violations of CEMS 
operation, ,maintenance, and calibration, the. Regions will 
identify violations and violators..' A l l  violations must be 
appropriately addressed. 

In addition, in Phase II', the Regions- may.consult. EPA 
Headquarters if needed or when an approach to a particular 
situa.tion has not been developed in Phase I and.listed in 
Appendix 6 (Supplemental Enforcement Actions). In addition, the 
Regions will use all infomaticn'provided by €iRD on the status of 
the ATS acwunt to identify violators and,initiate.enforcem-t 
aciions. 

.J . - .  . 

, .  

?he Regions will notify AED about these actions. 

The Regions will submit Copies of all administrative penalty 
orders, all signed consent agreements and penalty justification 
documentation to the Air Enforcement Division (AED) of OECA 
within 20  days of filing or entry to ensure a proper coordination 
of the program's enforcement. The Regions will refer civil 
judicial actions to WJ with copies to AED for  review and 
approval. 

compliance with other relevant regulatory air programs and take 
enforcement actions on all known violations of these programs 
concurrently with enforcement responses against the acid rain 
rule violations. In addition, the Regions will enter all 
Significant Violators (and the subsequent enforcement actions) 
into the Aerometric Information and Retrieval System (AIRS) 
following the SV/Th& Guidance. AIRS will be wed as a tracking 
system for violations and enforcement responses. Acid rain 
violatiow and enforcement responses should be entered into the 
system ueiag the acid rain air program code. 

Th8 9t.t. environmental agencies will actively assist the 
Regions in any enforcement actions in Phase I and Phase 11. In 
Phase 11, the Regions, at their discretion, may defer some 
enforcement actions to the States if the States propose adequate 
enforcement response plans. 

U.1 parties involved in the implementation, compliance, and 
enforcement processes will direct inquiries about coordinating 
acid rain compliance and enforcement requirements with the 
requirements of the NSPS and SIP programs to OECA. 

The Regions must assure that the regulated utilities are in 
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ENFORCEXtNT 2ESirONSES ~, . .  . .  
COMPLIMJCE AND 

. .  
.ike Act provides =PA .and its delegatee9 brbad .authority to' 

-ukcgver. violations; return a 'Giolator to compliance, ,and ass-s 
penalties for violations. Section 114 of the Act delineates the 
Agency's auchority to collect compliance information. The 
Agency's authority to compel compliance and :O assess penalties 
is set forth in Secrion 113.. -While Section 123 of:the Act 
authorizes the assessment of noncompliance penalties equal'tp &e 
economic benefit of noncompliance, this authority,provides less 
flexibility than Section 113 remedies that confer.~the same'. 
benefits. For this reason, Section,'i20 has not seen frequent , 
use. Various.compliance and.enforcemen+'response..options 
available to the enforcing.agency (l..e. States, EPA Regions, or 
EPA Headquarters,) are discussed.below. Because selection of the 
appropriate enforcement response' opttion depends on the '. . 

circumstances surrounding 'a. particular event;. this guidance .. 
describes the advantages. and limitations of each fona of 
response. x . .  

ascending stringency. 
sanction commensurate to the seriousness or 'number of the 
violations and the'recalcitrance of the violator. Please note 
that selection of one enforcement response does not foreclose.the 
enforcing agency's ability ta.initaate.another response using a 
different enforcement 'authority. 'Reliance on this guidance 
should.not replace existing case screening procedures. 

. .  

' 

., a. 
The'response options are presented here in order of ., . .  

The enforcing agency should select a 

sino P o t m a 1  Vio- * 

, . ,  

'Because determinations of compliance with the acid rain 
requirements will likely be founded on pervasive self-reporting 
representative of the unit's compliance status, reported data : ' ' 

indicating a violation will almost always be sufficient by itself 
to support a finding of violation'. 
the overseeing agency decides that additional modtoring o r .  
analysis is required to determine or confirm the violation,- 
Section'll4 of tho k t  permits collection of any relevant . 
information that can be used.to determine whether a person is in 
violation of any provision of the Act. Overseeing agencies 
should be mipdtul of the necessity of notifying sources of 
violations at the earlie'st appropriate date. 

while the agency investigates other potential violations (see : 
discussion below). The following three information gathering 
techniques . .  are perhaps most useful. 

Inf o'=tion - Raquas,t I 

O n  those rare occasions when 
. 

. .  
Notification .of discovered violations ,should not be delayed 

When the overseeing agency can precisely.delineate the 
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i?.fsrmacion it needs co.campler-.s its cmpliance. determination, i c  
S ? . O U L ~  send the suspec:ed violator a "Sectian 114 letter" (or 
Star-z squivalent) requirtxg r-he recipient ;o supply that 
infomation by a specified deadline. In.such circumscances, - 
surgical use 0.f potentially very broad Section 114 authority 
recjvers :he .?ecessary information quickly and.without placing 
undue burden cn either the enforcing agency or the regulated 
entity. A source's failure to provide the requested information. 

Site Inspection 

Site inspections Gutside the normal inspection cycle should 
be conducted when the overseeing agency cannot rely on 
information submitted in response to a Section 114 letter to. 
complete .its compliance determination. Circumstances in which a 
site inspection might be appropriate include required.'&ack tests 
or'agency'review of records kept on.site that are .too,voluminous 
f o r  the sotce reasonably to copy .and .submit.. 

Administrative Subpoena 

. . constitutes a, separate enforceable violation. 

, 

Section 307(a) of the Act allows EPA to issue an 
administrative subpoena requiring a person to appear, wlth 
documents as needed, and give testimony under oath. The ?urpose 
of the administrative subpoena is to gather any information and 
documents related to the Ace: that EPA wishes to receive from a 
person. The Agency need not have evidence of a violation 
or have commenced an administrative proceeding before it uses 
this investigatory tool, Administrative subpoenas axe similar to 
those issued by courts, but are issued by EPA under its own 
authority. The administrative subpoena power could be very 
useful in the acid rain prcqram to get testimony and documents 
from designated representatives. 

,only be used prior to the filing of a judicial complaint; after 
that time, a deposition is the proper vehicle for obtaining 
testimony prior to trial. EPA must pay subpoenaed persons the 
same fees for time and mileage that the federal court would pay 
in those circumstances. If a person fails to appear for an 
administrative subpoena, the federal district court can, 
following application by the United States, issue its own 
subpoena to the person or hold that person in contempt. 

m i n u  Vi- 

Once the overseeing agency determines that a violation 
occurred, it should send notice of its findings to the violator. 
From that point forward, the enforcing agency has two goals: to 
return the violator to compliance; and to recover a penalty that 
removes the violator's economic.bcnefit of noncompliance and 
serves as a credible deterrent to future violations. The Act 
provides a number of options for each step of this process. 

Administrative subpoenas should 
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. .  . .  Finding Of Violation 

:?.ere are several reasons why the 'overseeikg agency. should 
nocify Khe 'source of a Unit's violations. First,. Section i13(a) 
a t  the Act requires that  the^. Administ'rator or. 'his/her delggatee 
notify a Source that it hai been found in violation of a SIP'or 
germit reiu.irement at. .least 30 days .before initiati.ng an .' 
enforcement action in .either the administrative or a judicial' 

by major sources.nyst be addressed by either'a NotFce of 
Violation-(SIP violations) or a Finding of Violation (non-SIP 
violations) by day 45. For the purpose of the non-permit acid., 
rain program violations, the use of an FOV is appropriate. 

Notifying the  source'^ of its vlolations also' shifts the 
burhen of proof. for'penalty purposes. -allowing.EPA :to;:assert that 
ihe 'source's violations .continue until 'the -source'.can'demonstrate 

source may alert it to the,vioIations of which it.was- unaware and 
allow the source to initiate compliance efforts at the earliest 
possible date. 

Whenever a violation is plain on the face of a source's 
report (i.e. required data is missing), ,tke edorcang agency 

, I  should issue the FOV. 
.-potential violations can be requested under Section 114 authority 
,as part. of the ,FOV: Issuance 'of the FOV is a recommended~ . 

'- incremental step prerequisite to an adequate enforcement. . 
response, and should not be considered the'goal of the,Agency's 
enforcement p.rocess. Following the issuance o f  the FOV, the 

. . enforcement 'process should proceed.unless infonaation"gathered 
aft'er the issuance of.the FOV indicates either that the Agency 
1acks.suffic.ient evidence of violation to support further action. 
or that no further action is warranted. . .  . .  

- *  I . 

' forum. The~'SV/T&A Guidance dictates -that SIP and 'NSPS violations. ' 

'. 
1, 

, .  

.. that,.it %s achieved. complidnce.: In addition, notifysng the ' 

Add.itiona1' information relating t o  other 

I ,  , . , ,  
i ,.. 

, %  

, .  
. .  

F i d d .  Cit8tion. ' . .  

.. . , . Section i13 (d) ( 3 )  of the Act, gives EPA authority to' issue 
:-field 'citation9 (PC) assessing pena1,ties not to exceed $5,000 per 
violation per day.. While regulations aad guidance implementing 
this authority are not yet in place, field.citations will tuoot 
likely be wed to addresa minor violationsithat are' few in number 
and which can be eas'ily detected, readily proved, and simply 
correcred. Were a source has numerous minor violations or  a'.. 
prior history of similar violations suggesting careless disregard 
for,'the regulations, the Agency should rely on the more stringent 
enforcement remedies discussed below. . .  

I .  

Ad&d. t r . t iVO C O r n p l i r n C i  '0rd.Z' '' 

Section & ( a )  authorizes the overseeing agency co order a 
' ' violator to return to compliance as expeditiously as possible, 

, .  :. . . , . .  . 
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but in-no event'longer than.one year afzer the date the order was 
~ ~ s u e c i .  Such orders should always specify the dace.by which 
c=r.?liance must be achieved and should, where applicable, include 
verifiable interim milestones. A source's failure to comply w-ich 
ar! administrative compliance order (ACO) is a separate 
erforceable violation. Issuance of an ACO is apgropriate where 
cke acti0r.s 'necessary to achieve compliance are straightfoward, 
.clearly can be comp1eted:in less than one year, and the agency 
believes that the source.wil1 perform the required actions.. An 
important limitation of ,the administrative compliance order is 
chat it cannot assess a penalty. 

Adminiqtrativs P&alty-Ordor ' : 

. .  

.* 

Administrative penalty orders (APO'S) under Section 113(d) 
are the flip side of ACO's. By means of an APO, the overseeing 
agency can assess a penalty, but cannot order compliance. 
aecause AP6's and ACO's complement one another, they are often 
issued in h d e m .  
is a separate enforceable violation. 

The Agency cannot use an APO to address violations that occurred 
more than one year before filing, or to address violations for 
which the penalty (calculated in accordance with the Clean Air 
Act Stationary Source Civil Penalty Policy) exceeds S200,OOO. 
While both of these limitations can be waived by joint agreement 
of the Administrator and the Attorney General, the limitations 
remain in place at this writing. Counts which relate to 
violations more than twelve months old should not be severed to 
allow issuance of an APO. Likewise, counts should not be dropped 
simply to bring the penalty assessment below $200,000. 
interprets the limitations to apply to all viable counts which 
are known at the time of filing. 

Not all cases with penalty amounts less than S200,OOO'and 
with violations less than 12 months old are appropriate fay 
administrative enforcement. Please consult Michael Alushin and 
John Rasnic's October 29, 1991 memorandum titled "Guidance on 
Choosing the Appropriate Forum in Clean Air Act Citril Enforcement 
Actions" for a discussion of factors, such as evidence of 
multiple or repeat violations, a need for court-supervised 
injunctive relief, the necessity of extensive pose-filing 
discovery, and the existence of new legal issues, the presence of 
which indicate that a case should be brought in the judicial, 
rather than administrative, forum. 

Civil Judicial Actioru 

A source's failure to pay the assessed penalty 

The Act limits EPA's use of APO'S in two important respects. 

EPA 

Section 113(b) of the Act authorizes civil actions seeking 
temporary or permanent injunctions and penalties of up to $25,000 
per day for each violation. Any enforcement action involving 
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violations-more than one year old,  seak,izg a penalty in excess of 

ce=essitating imposition of a 'compliance schedule requiring more 
:?.an or-e year of.. activity.on the part of the defendant, must be 
:Fled as a.'civil action-in.accordance with .Secti-on ,113 (b) because 
.the 7eliP-f sought exceeds. the authorities o f  SectionS.l13(a)-and 
(d) . The.. civil. judicial (CJ) f o r u m ,  is appropriate when the 
Agency believes it wil1.need the court's injunctive, discovery, 
or contempc auchorities, and when the case presents .precedenttaL . ' 
legal issues.. Cases involving complex compl'iance issues are also 
better suit,ed to a judicial action as a compliance plan resolving 
these issues can be negotiated as part of the consent decree _r 

resolving the actian,,&d will then be enforceable by the court. 

.Crisinrl ~anctiona 

against an person (including a corporation or utility) who . .  

5.205 ,.COO (where these :limitations have not been: waived) or. . . .  

Section 113 (c) authorizes assessment Of criminal'..sinctions 

knowingly golates a requi.rement or prohibition of Title IV. 
Criminal sanctions -may also apply if~the'violator knowingly 
provides,false information to the United Stases. Suspected' . . . 

criminal activity should be reported.either to the Regional 
office of .the Criminal.Investigation Division ar.Regiona1 
Criminal Enforcement Counsel. A separate civil action. to address 
civil violations may be pursued in the judicial or administrative 
forum if immediate-action is required to mitigate substantial, 

circumstances (see 'Procedures for Requesting and Obtaining 
Approval, of Parallel Proceedings, June E,, 1989). 

. .  

danger.to human health or the environment or other specified . .  

.. . . .. . I  
Contractor Li8thg 

Section 306 of the Act mandates that no federal agency 
may enter into a contract with a person who is convicted of a 
criminal violation'of the Act which would require performance at 
the facility where the violations occurred until such time as the 
Administrator certifies that the violations giving rise to the 
conviction have ceased. The'Administrator may extend the 
prohibition to other facilities owned and operated by the 
convicted person. Regulations appearing at 40 C.F.R. Part 15 
also pravide.the Administrator authority to prohibit contracts 
with persona in continuing civil violation of the Act. Such 
listing, whether mandatory or discretionary, can be a powerful 
too l  for leveraging coqliancc from a recalcitrant violator. 

II,IPLBTION S / V &  RPSPONSF; 

This section presents a brief description of violations 
under Parts 77, 7f, and 72. For each rule, the violations are 
ranked according to their importance to the acid rain program. 
For instance, the two moat significant violations of the CEMS 
rule are monitor installation and data reporting. In the Excess 
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:mission rule, the most important violations are related to 
iilmance holding. and the .payment of penalties f o r  excess 
ernissians requirements and allowance. holding. 

categories are presented in Appendices 1-3. The .enforcement 
responses listed reflect the recommended minimum. response within 
each category of violation depending on the violation's 
significance. Accordi.ng to the recommended enforcement 
responses,. the most important violations may. require an APO as a 
minimum. An NOV (or FOV for non-pennit violations)' should' 
precede such an .SO. ,It is expected thac.any enforcement action.,: 
(except the Field Citction) involving a penalty will be 
accompanied by an ACO. 

aut,horities with some flexibility.'. For certain minor vZolat.ions, 
the Region-may decide not to pursue the enforcement action after 
issuing aeFOV if a subsequent investigation reveals that further 
action is nbt warranted. 

- 
The specific enforcement response applicable f o r  each of the 

The ;enforcement responses provide the enforcement 

. .  

The enforcement agency should undertake any one o r  all of 
the listed applicable actions, as appropriate, along with actions 
in response to known violations of other air programs. 

Since the enforcement staff is familiar with most of the 
enforcement policies (Appendix 51, this guidance does not address 
any details of these policies. A specific guidance on field 
citations will be issued upon promulgation of the rule and will 
be added to Appendix 5.  

Bc-a Emissi- 

The following is a general description of possible 
violations under the provisions of the acid rain rule Part 77 - 
Excess Emissions. Three categories of potential violations are 
outlined below. Appendix 1 presents the specific minimum 
enforcement vehicles appropriate for the violations of the'rule. 

Deductions versus Offsets 

The designated representative (OR) must hold enough 
allowances in the appropriate compliance subaccount to cover the 
deductions to be made in accordance with paragraph (a),or 
paragraph (c) of section 7 7 . 5 .  An APO is a minimum level 
enforcement response. 

Penalties €or Excess Emissions 

The owner or operator must pay to the Administrator within 
6 0  days an excess emissions penalty, as calculated under 
paragraph (b) of section 7 7 . 6 .  In all instances when the owner 
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?r operator fails to pay the pezalty without demand, the i p A  
shail sither issue an APO or  ;take judicial a,ction. 

. .  . .  .. . 
0 offset. Plans for 'Soo2 . .  

-. 
Tke excess emission provisions..of the Rule require the 

designated representative for the unit to,submit to the 
Administrator a complete proposed offset plan to offset excess' 
emissions of sulfur dioxide:  the offset plan shall be submitted 
not later than 60 days -after the end of any calendar year,during 
which excess emissions of sulfur dioxide occurred, 'Each day 
after the 60 day deadline that.the designated-representative 

separate violation of this.part. 
'response is an APO. 

fail,s,to submit.a.complete proposed offset plan shall be'a ., '. 

The minimum enforcement' 
, .  

CEMS Rule . 
* '  s 

The fbllowing is a general description of violations under 
the proviaas of the acid rain rule Part 75 Continuous Emission 
Monicoring. 
below. Appendix 2 presents the specific minimum enforcement - 
responses appropriate for the violations in each of the four 
categories. 

Five categories of potential violations are outlined 

Monitoring 

The monitoring provisions of the Rule require the ownex or 
operator of the affected facility to measure opacity, Sq, 
NO,, and CO, emissions €or each affected unit by installing 
or approved alternative monitoring system along with the data 
acquisition and handling system (DAHS) before the compliance 
deadline. A minimum enforcement response for the violation of 
this requirement is an Aeo. 

CEMS 

e Reporting 

The reporting provisions of the Rule require the designated 
representative to submit al1,certification or recertification 
notifications, certification or recertification applications, 
monitoring plana, petitions for alternative monitoring systems, 
notifications, electronic quarterly reports, and other 
communication# required by 40 CFR Part 75  to the Administrator. 
Copies of the above requirements muat be submitted to the 
appropriate Regional Office of the U.S. Environmental Protection 
Agency and appropriate State or local air pollution concrol 
agency. 

category is an -0 for failure to submit quarterly electronic 
reports and a Fie ld  Citation for all other violations. 

A minimum suitable enforcement responee in this Violation 
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0 Cperation and Maintenance 

-he ODeration and maintenance provisions of the Rule 
r ~ c ~ ~ : e  the owner or operator of an affected unit to certify,- 
operate, calibrate, and maintain each C%S used-under the acid 
rain ?ragram according to the quality assurance and quality 
control pmcedures in 40 CFR Part 75, Apgendix E. The owner or 
operacor also is required to ensure that all calibration gases 
used to quality assure the operation of the instrumentation 
required by 40 CER Part 7 5  meets the definition in section 72.2 
of this chapter. 

test methods included in 40 CFR Part 60, Appendix A to conduct 
monitoring system tests for certification or recertification of 
CEMS and quality assurance and quality control procedures. 
Additionally, if an out-of-control period occurs to a monitor or 
CEMS, the owner or operator must cake corrective actxon and 
repeat th tests applicable to the 'out-of-control parameter" as 
described5n 40 CFR Part 75, Appendix E. 

In all cases where there is a violation, the Region shall- 
issue a Field Citation as a aIinimUm. 

0 Missing Data Procedures 

When the data for an affected unit has not been measured and 

The owner or operator must use the app-priate reference ' 

recorded. the Rule requires the owner or operator to provide 
substitute data according to the missing data procedures in 40 
CER Part 75. 

agency shall at least issue a Field Citation. 
' In all cases where there is a.violation, the enforcing 

Recordkeepin@ 

The recordkeeping provisiont3 of the Rule require the owner 
or operator to maintain for each affected unit a file of aJl 
measurements, data, reports, and other information required by 40 
CFR Part 75 at the source in a form suitable for inspection f o r  
at least three (3) years from the date of each record. 
Compliance determinations are made on the basis of a review of 
the recorda at the production facility or company headquarters. 

monitoring plan, and update the monitoring plan vhenever a change 
has been made to either the certified cp(s or continuous opacity 
monitoring system including the DAES or in the flue gas handling 
system that requires recertification. 

through the use of a Field Citation. as a minimum, issued by the 

The owner or operator must also prepare and maintain a 

Generally, recordkeeping violations w i 1 . i  bt a ~ t s a t d  



. .  - 
. .  . .  . . . .  . . 

. .  . .  
. .  . .  

. .  

I2 . .  

xsgion'with responsibility f3r :De olant. ; 
izspector cannot verify the infomaiion in the quarterly zeporc, 

.informing'EPA, the Region will take enforcemenc"action after . .  

'In,instances where che 
. .  

or the company has 'changed.i:s recordkeeping procedures'withouc 

consultarion with,OECA and in accordance with chis guidance. ' .  

. .  
p-rmit 2 u 1 ~  I 

The foliowing is a general description of possible . '. ' .. 
violations~under the'provisions of the acid.rain.i.ule Part 72  
Permits and minimum penalties for these violations. Five 
categories of potential violations are outlined below: Appendix/ 
3 summarizes the .discussion that follows. Unless otherwise 
stated, actions are pursued ,by .the Regions (or States in Phase 

. .  
. .  

I 

11, if the Regions delegate the responsibility). . ,  .. . 
, . .  .c. . . 

. ~ .. .. 
i. 0 Emission Limits . .  

#'.  '* 
For .this category of violations the 'minimum acceptable 

enforcement action will be APO, but depending on the 
circumstances and past record, a more serious enforcement action:. . 
(CJ, 'criminal) may be appropriate. Additionally, for the failure 
to meet the required SQ reduction, allowances will be deducted 
(bas'ed on the. formula in section 7 2 . 4 2 ( f )  (1) ti) ( 8 ) )  from the 
unit's compliance sub3ccount' for the year of the violation. 

. . .  . I , . . . -  ' ' .',Permit Requirements . , '  . '  . .  

. ,  . 
., .,: 
. .  

This category contains requirements fo r  retired &its and 
general permit requirements. If a DR does not follow the 
procedures as required by the rule for permit modifications, 
application of fast-track modifications or administrative permit 
amendments, then the permitting authority will first send a 
letter to the DR requesting further information. If the DR does 
not respond to the letter, then the request will be deaiea. For 
violations other than recordkeeping or procedural violations an 
ACO, APO, or CJ (preceded by an NOW may be needed. 

0 Designated Representative 

This category of potential violatione deals primarily with 
the certification statements and complete permit application 
submiseioru required of the DR. Where the required submissions 
are incomplete on the deadline (e.g., not signed by the DR), ARD 
should send a letter to the DR requesting that the submitted 
document be completed and resubmitted within 30 days. If the 
requested information is not resubmitted, ARD will deny the acid 
rain permit application or affected portion of the pernit 
application, and notify OECA and the applicable Region for an 
appropriate enforcement response. 

'* 

- - 
~ _-_ 
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In  cases where a source has more chan one DR. o r  does not 
have a common DR as rquirsd under a Phase 11 repowering 
=xt:tcsFon plan un.cil the exisiing unit is permanently retired 
cnder ;.".e plan, the enforcsment -response'may range f r o m  an - 
A c o / U O  (preceded by an NOVI to CJ depending on--the circumstances ' 

of :?.e .JFo;aci?n and past record of the DR. 

0 Required Methods, 'Conditions, and Procedures 

If .a unit'does not meet the conditions to be considered in a 
reduced .utilization plan, then.the request will be denied by.ARD. 
If a source does not.properly activate or  terminate a compliance.,. 
option, then the activation or termination may be denied. . F o r  
improper termination of a repowering plan, 'the enforcement : ' .  

response should range from an FC through ACO,, APO. to CJ depending' 
on the circumsianc'es of the violation and past record of the DR. 
For the other violacions ,in this category; the enforcement 
respons'e may range from an ACO, APO, 'to CJ. 

' 

.. 

. .  
Incbplete Submissions/Submission Deadline.' 

The: Rule requires .complete submission.of information' as . . . 
'specified in the various.subparts. If, for example, a compliance 
plan is not.complete as specified, a letter should be.sent to the 
DR requesting any additional information necessary (see section 
72.61). The DR shall submit the additional information within 30 
days, or request an extension for submitting the information.. If 
the DR does not respond within 30 days, and an extension for. . ' .  
submission is not granted, .that coppliance plan option of the 
acid rain permit application will be disapproved. The same is 
true f o r  the whole acjd rain.permit . .  application. If the.genera1 
application is .not complete, and the DR does not respond to.a 
request for additional information, then the entire acid rain . . 

permit may be denied. If. th.e source operates a unit. without the 
proper peqit or permit application, then the enforcement 
response .may, range from an ACO, APO to GT. 

minimum enforcemenc.resgonse 1s a Field Citation. 

identifications, retired unit exemptions, and repowering'plans, 
the. rule requires that submissions be mads by certain deadlines.. 
If a submission is made prior to the deadline, but is not, 
.complete, then.the procedure mentioned in the Incomplete 
Submission section will be followed. If a submission of the 
.required information is not made'by the deadline, the request may 
be denied and the enforcement response rpnges from an ACO, APO to 
CJ . 

' 'For new or retired units that are no longer exempted, o r  for 

For reporting violations listed in this category, the( 

For permit applications, compliance options, dispatch system 

.. 

the commenc,ement,.of operation, removal from operation, or 
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Index of GUidUCes Rele*t.ot to Initiation Oi Enfbrceaent Actions 

M THE W f F A L  FNF 0 RCEMENT POLICY COIBENDIW 

XXPCRRAL PROCSS8 

Memorandum of Understanding Betveen DOJ and EPA (GX-3) i - 
Policy on Invoking Sution 9 of tho DOJ/EOA Memorandum of 
Understanding (GX-63) 

Draft POJ/EPA Litigation Procadurea ( a - 8 )  

Process tor >onducting ~ro-~aterral Sottlsmant N.qotiations on 
Civil Enforcemuat Casas (GX-73) 

Modal Litigation Roport Outline and Cuidanca (Car-48) 

Gumral Operating Procaduros for &PA'S Civil Enforcammt Proqrm 
(a-12) 

Implementing Nationally Hanagad OS Coordinated Enforcmnt 
Actions ( a - 3 5 )  

Headquarters Raviav and Tracking of Civil Rafurals (GX-26) 

Expansion of D i r e  Rafural of Casea to D W  (a-69)  

Iqlamontation of D i r e  Rafural for C i v i l  Cas- (a-18) 

WJ Roceduro for Raturning C u t a i n  Unfi1.d Cases to EOA for 
EUrthU Procusing (a-78) 

Hold Action m t s  (a-00)  

P m T x x 8  

- 
. 

- 

Policy. on civil  Ponaltiu (a-21) 
A Framovork for Statu--sprcific A p p t o r c a u  to P U r r l t y  
ASSaSmUlt8 (a-33) ,I 

Doamanthg P u m l t y  calculations and Srutifi&tionm in UPA 
Enforcamant Actio- (GX-68) 

Romittanca of Pinma and Civil Pmaltiea ( a - 3 8 ) -  



Guidance for calculating the Economic Benefit OF Noncompliance 
for a civil Penalty Assessment (GH-33) 

Division of Penalties with State and Local Governments (GH-45) 
- Guidance on Determining a Violator's Ability to Pay a Civil 

Penalty (GM-56) 

Policy on the Use of Supplemental Enforcement Projects in EPA 
Settlements (GX-77) 

Guidance on Calculating After Tax Net Present value of 
Alternative Payments ( a - 5 1 )  

Use of Stipulatod Penalties in EPA Sottloment Agraomonts (GX-75) 
- c 

- Procedures for Assessing Stipu1at.d Penalties (GX-67) 

. 
CWTRACTOR LQgtIZW 

Implementation of Xandatory Contractor Listing (a-32) 

Guidance on Implamenting tho Disaetionazy Contractor Listing 
Program (a-53) 

S ~ m C B w r I  

Fora of Settlamont in Civil Judicial cases (&-42) 

Gufdanc8 on tho UH of Altunativm Disputo Resolution in- EPA 
Enforcomont Casos ( a - 6 2 )  

Enforcomont Sottlumt 19.gotiationa (as-52) 

Phtlti Mod18 S.ttl.Wnts o f  E n i ~ o n t  c a s u  (as-80) 

I n t u b  Policy on th8 Inclusion of Pollution Rav.n+ion Md 
Rocyeling Ravfsion in Enforcaont Sottlrunt. (-79 

Final EPA Policy on tho Inclusion of Bnvfronmontal A d t h g  
Provisions in W0r-t Sottluuats ( a - 5 2 )  

GUidanco for Drafting Judicial COMUlt D a C r O U  (a-17) 

' Procedures for mdifying Judicial Consont Docrm ( a - 6 8 )  
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Revised EPA Guidance for 'Parallel. Proeeedings ' (GX-83) 

Procedures Sot Requesting. and obtaining Approval of' Parallel - 
Proceedings (GM-82) -. 

. .  

Supplement to Parallel Proceedings Guidance and Procedures for 
Requesting and Obtaining Approval of Parallel Proceedinqs (GM-84) 

cific 0- 
, 

Timely and Appropriati Enforcement Response to Significant Air 
Pollution Violator8 - John Sdtt and R o b e  Van %8UV81enI 
rebruary 7, 1997 

Guidance on Choosing the Appropriate Forum in clean A h  Act civil 
Enforcamant Actions - Michael S. Alushin and John Rasnic, October 
29, 1991, 

Clean Air Act St8tionary Sources Civil P 8 M l t y  Policy - W i l l i a P l  
G. RO8e-g and EdVaZd E. 0-0b.r I f ,  1991. 
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. .  id 3ain Addendum to che Timely and Appropriate Enforcement 
Xesponse io significant Air ?oll,xion Violators ti 

I'  1. SCOPS & GUIDANCE d??LIcAsfLz?Y 

. .- 

?.is guidance is an adder.dum io the "Ti?.PlV and . \ D D r a  1 P  

- - qf=r-~rr.ent FtesDonse t.0 s i ' 5 :  . A i r  PolIut, 'nm-~,io,ai +"  

issued on Febru.ary 7 .  1992 and is applicable to violators of the 
Acid Rain I s - J g Z a m  (40 CFR Paris 72. 75. and 7 7 ) .  This guidance 
lays OUT :'Le definition of "significant violator" for the Acid 
Xain Program since sources covered by the Acid Rain Program were 
not included in the defiaicion o f  "significant viofator' in the 
February 7 .  1992 guidance. For areas not ccvered in this addendum 
(i.e., timelines for enforcement actions,'etc.), refer to t3e 

p o l l u w  Violarors," 
" '  arcemrrlt Ro+pcnse to Si-cant a . .  

.. 3 ,  . ,  .. 
The AcLd Rain addendum is an initial step towards defining a 

significant .violator of the acid rain program. .'It is expected , .  

that the addendum will be modified in future years to reflect 

program. 

11. SIGNIFI- ~ I ~ L A G R  'is) ~EFINITION 

source, (as defined by the CAAA) and it violates one or more of the 
following requirements: 

I ..experience's in the implementation and evolution of the acid rain 
c 

1 ~ _ < I . .  

. -, ~. 
3. . 

. . ,  . .  , .  
b 

1 

Agencies shall deem a source to be a N if it is a "Major', 

D.  

E. 

F. 

G. 

. H. 

install, certify, operate and maintain required CMs/COMS 
system (including DAHS) or approved alternative, 
40 CFR §75.10(a) & (b); 

have an Acid Rain Permit, 972.9(a) (2) (ii); 

hold allowances, as of the allowance transfer deadline, 
in'the unit's compliance subaccount, not less than the 
total annual emissions of sulfur dioxide for the previous 
calendar year from the unit 972.9lc) (1) (i); 

sutait a cemplete proposed offset plan, 977.3; 

submit electronic quarterly reports to the administrator. 
575.64; 

for units governed by a Phase I extension plan. 
demonstrate at least 90% reduction of SO2 in 1997, 
1998, or 1999, 572.42(f) (1) (i); 

ensure that all certification tests fo r  the rewired 
C=/C~MS are coaqleted not later than the specified 
dates, 575.4; 

any provision of either a Federal Consent Decree Or 
Federal Administrative Order ;-olvina r1-- 



2 

with 

1. 
: 

2 .  

, 3 .  

. .  4 .  

5 .  
4 

6 .  

??.CCZSZI?X O F  SiCNI?XX'FC 'K?LATQRS . .  

T!iA TX'Z'ZIXZS ?OR ZNFORC9lENT ACTION ' . 
IEWGTIZS, 

The 'following rmking criteria may be used an conjunction 
Appendix A to the SV/T&A policy: 

CONSULTATION i w ~  OATA TRANSFER 
.' 

Criteria Environrnantal Weight 
Factor/Violation 

?ailrrre'to have an acid rain permit 
\ 
5 

railure to submit a complete proposed o f f s e t  
alan or pay without demand. an excess emissions 
?==ltY 

?ailuza to install, certify operate and 
naintain required C W I C O W S  

?ailurn to s u b i t  ehctrouic cpssrtatly reports 
ar complete a l l  certification tests f o r  tha 
requited C W / =  by tha spuifid datu 

P a i l 1 2 2 8  to hold allow8ncu as of tho ' 

:ransfor d.adl3.a. 

Pailure to d&~r~strat* at Loast 908 roduetion 
>f so7 for unit. g0vun.d by a P h a r o  I 
sxtensioa plaa 

LO 

10 

. 
10 

5 

5 

5 
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